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           BILL NO.           1

INTRODUCED BY 2
(Primary Sponsor)

3

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT THE AUTHORITY TO USE WATER GRANTED4

PURSUANT TO AN INTERIM AGREEMENT MUST BE RECOGNIZED AS A WATER RIGHT UNDER STATE5

LAW EVEN IF RESERVED WATER RIGHTS ARE NOT FINALLY ADJUDICATED FOR THE INDIAN TRIBE6

THAT IS PARTY TO THE INTERIM AGREEMENT; AMENDING SECTION 85-2-708, MCA; AND PROVIDING7

AN IMMEDIATE EFFECTIVE DATE."8

9

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:10

11

Section 1.  Section 85-2-708, MCA, is amended to read:12

"85-2-708.  Water administration interim agreements within Indian reservations. (1) Because it13

appears to be to the common advantage of the state and Indian tribes to cooperate in matters involving the14

permitting and use of water within the exterior boundaries of an Indian reservation prior to the final adjudication15

of Indian reserved water rights and because the state does not intend by enactment of this section to limit,16

expand, alter, or waive state jurisdiction to administer water rights within the exterior boundaries of an Indian17

reservation, pursuant to the requirements of Title 18, chapter 11, the department may negotiate and conclude18

an interim agreement with the tribal government of any Indian tribe in Montana prior to final adjudication of Indian19

reserved water rights for the purpose of implementing a water administration plan and a permitting process for20

the issuance of water rights and changes in water right uses within the exterior boundaries of an Indian21

reservation.22

(2)  Subject to subsection (4), an agreement entered into pursuant to subsection (1) must:23

(a)  provide for the retention of exclusive authority by the state to issue permits to applicants who are24

not members of the tribe and to issue change of use authorizations;25

(b)  provide that any permits must be issued in accordance with the criteria established by state law; and26

(c)  provide that permits may be only for new uses with a date of priority in compliance with state law.27

(3)  Prior to concluding any agreement under this section, the department shall hold public meetings,28

after proper public notice of the meetings has been given and the proposed agreement has been made available29

for public review, to afford the public an opportunity to comment on the contents of the agreement.30



59th Legislature LC1936.01

- 2 - Authorized Print Version - LC 1936

(4)  The provisions of subsection (2) do not apply if a court of competent jurisdiction has held that the1

department lacks exclusive authority to issue new water use permits within the exterior boundaries of an Indian2

reservation pending final adjudication of Indian reserved water rights. In that case, the department, with the3

approval of the governor, may enter into an interim agreement that provides for joint tribal and state4

administration of new water uses on the reservation pending final adjudication of Indian reserved water rights.5

Any interim agreement entered into pursuant to this subsection (4):6

(a)  must address how and whether new ground water uses for domestic and municipal purposes will7

be granted. Except for the criterion in 85-2-311(1)(a)(ii), an interim agreement that grants new ground water uses8

must establish criteria for new water uses that incorporate the criteria listed in 85-2-311.9

(b)  must address how and whether changes in existing appropriation rights within the exterior10

boundaries of the reservation will be granted. An interim agreement that grants changes must establish criteria11

for changes in existing appropriation rights that incorporate the criteria listed in 85-2-402.12

(c)  must address how and whether water use will be authorized under the interim agreement and how13

the use will be secure and valid in the event of the termination of the interim agreement, quantification of14

reserved water rights, or termination of negotiations of reserved water rights under 85-2-704;15

(d)  must maintain the jurisdictional claims of each party to the interim agreement;16

(e)  must protect each party against a waiver of the right to challenge the claims of each party at any17

time;18

(f)  may not prejudice the regulatory or adjudicatory jurisdiction of either party;19

(g)  must provide that none of the activities of each party in the negotiation or implementation of an20

interim agreement may be used to affect the equitable or legal position of either party in any future litigation; and21

(h)  must provide that nothing in the negotiation or implementation of an interim agreement may be22

considered as enlarging or diminishing the jurisdiction or authority of either party within the reservation.23

(5)  If an interim agreement entered into by the state and any Indian tribe pursuant to subsection (4)24

expires or is terminated prior to the final adjudication of that tribe's reserved water rights claims, any authority25

to use water granted pursuant to the interim agreement must be recognized as a water right under state law as26

though the authority to use water had been issued pursuant to this chapter to the extent that the state has27

authority to authorize those uses."28

29

NEW SECTION.  Section 2.  Limitation. Nothing in 85-2-708 is intended or may be construed to limit,30
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expand, alter, or waive state authority to administer water rights within the exterior boundaries of an Indian1

reservation.2

3

NEW SECTION.  Section 3.  Codification instruction. [Section 2] is intended to be codified as an4

integral part of Title 85, chapter 2, part 7, and the provisions of Title 85, chapter 2, part 7, apply to [section 2].5

6

NEW SECTION.  Section 4.  Effective date. [This act] is effective on passage and approval.7

- END -8


